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HIGH COURT FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur
                   In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present: Mrs.Chitra Rani Saikia, AJS

Monday, the 10th   day of June ,2013

Title Suit No. 70/04

                                                  Sri Soumen Das----------

                                                                                             Plaintiff

-Versus

                                                  Sri Manash Mazumdar --------

                                                                                    Defendant

The suit coming on for final hearing on 27th day of May, 2013 in the presence of:-

Sri P.K. Dutta

                                          …………… Advocate for the Plaintiff

                                               And

Sri Jiten Sundi

                                                   ……………..  Advocate for the Defendant

And having stood for consideration to this day the court delivers the following 

judgment.

                                                     JUDGMENT

1. This is a suit for recovery of vacant possession of suit room and  premises by evicting 

the defendant with his men and materials therefrom and for recovery of arrear rents, 

future rents and mesne profit. 

2. The plaintiffs’ case in brief as averred in the plaint is that  the  plaintiffs are the owners 

of Municipal holding No old 1117 new 1346 and 1347 situated at Ward No 5 of Tezpur 

Town and both the holdings are adjacent to each other. That there are several tenants of 

the plaintiffs who are in occupation of the said holdings.  That the defendant has been in 

occupation of the suit room and premises as monthly tenant of the plaintiffs. Monthly 

rent of the suit rooms and premises was fixed at Rs 150/- only long ago and the same was 

payable at the end of each calendar month. That the defendant had paid monthly upto the 

month of August 2004 but has failed to pay the house rent from the month of September 

2004.  Thus  the  defendant  became  defaulter  in  payment  of  monthly  house  rent.  It  is 

1



further averred that the plaintiffs bonafidely require the suit rooms and premises because 

they have decided to construct new R.C.C. building in place of old houses which are in 

broken down condition. Hence this suit. 

3.  The  defendant  contested  the  suit  by  filing  written  statement  questioning  the 

maintainability of the suit, inter alia, on the ground that there is no cause of action for the 

suit.  The defendant has stated that he is not the defaulter because he used to pay the rents 

to the plaintiffs at the convenience of both parties sometimes for 3 months or 4 months at 

a time. The defendant further denied that the condition of the suit room in dilapidated. 

Therefore,  the  defendant has prayed for dismissing the suit with cost.  

4. Upon the pleadings of both sides the then learned Civil Judge Jr. Division, Sonitpur, 

Tezpur, framed the following issues in this suit:  

(i)  Whether there is any cause of action for suit ? 

(ii) Whether the defendant is a defaulter in payment of house rent? 

(iii) Whether the tenanted house is in a dilapidated condition and the same is required to 

be demolished? 

(iv)  Whether the plaintiff bonafidely require the tenanted house for reconstruction after 

demolishing the same? 

(v)  Whether the plaintiffs ever asked the defendant to vacate the tenanted house ? 

(vi)  Whether the plaintiffs are entitled to a decree as prayed for? 

(vii)  To what other relief/reliefs the parties are entitled to? 

(viii) Whether the rent of the tenanted house is Rs 175/- or Rs 150/-p.m.?

5. During the course of trial  plaintiff  side adduced the evidence of three witnesses to 

prove its case. PW 2 was not cross examined and as such the evidence on affidavit of PW 

2  can  not  be  taken  into  consideration.   Plaintiff  side  exhibited  certain  documents. 

Defendant side adduced the evidence of three witnesses. Defendant side has exhibited 

certain documents.

6. Sri P.K. Dutta, learned senior advocate appearing for the plaintiffs has submitted that 

this is a case under Assam Urban Areas Rent Control Act. According to him this suit is 

filed on two grounds, firstly, the defendant is a defaulter and secondly the plaintiffs have 

bonafide requirement of the house. Learned senior advocate has submitted that Section 5 

of the said Act makes provision as to the grounds for evicting the tenants. According to 

him the defendant in this case is seeking the protection of Section 5(4) of the said Act. He 

contends that to avail that protection the tenant is to deposit the rent in the court within 

fortnight of refusal by the landlord. But in the instant case the defendant deposited the 
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rent  of  September  2004  in  December  2004.  In  his  cross  examination  the  defendant 

himself  admitted  that  he  tendered  rent  of  September  which  the  landlord  refused. 

According to learned senior advocate to save himself from being defaulter the defendant 

was to deposit the rent in the court within fifteen days of refusal which he failed to do. 

But the defendant has not deposited the rent in the manner as provided by law for not 

becoming defaulter. 

7. It is further contended on behalf of the plaintiffs that in absence of any explicit time for 

payment of house rent , the due date falls at the end of each calendar month. Learned 

senior counsel has further argued that if the notice in rent deposit case is not served duly, 

the deposit can not be said to be valid deposit. 

8. The ground of the defendant being defaulter apart, the plaintiffs’ case centers round the 

ground  of  bonafide  requirement  of  the  suit  property.   In  his  regard  learned  senior 

advocate contended the suit house is very old and it is in dilapidated condition. Learned 

senior counsel refers to the exhibit 4 and 5 to fortify his contention. 

 In support of his contention learned senior advocate refers to the following decisions: 

                       2006(1) GLT 479, 2010(4) GLT 223, 1997(11) GLT 590, 1988(2) GLR  

222, 2006(2) GLT 731, 1988(1) GLR 121,  1996(11) GLT 526, 1992(2) GLR 12, 1989(2)  

GLJ 502, 1991 GHC 67 A (NAD), 2006(3) GLT 421. 

9.  Per contra, Sri Jiten Sundi , learned counsel for the defendant has submitted that when 

the defendant offered rent to the plaintiffs sometimes for three/four months, the plaintiffs 

accepted the rent so paid. According to learned counsel from receipt of rent it becomes 

clear that no particular time for payment of rent was fixed. It is further contended on 

behalf of the defendant that the plaintiffs refused the notice in rent deposit cases and so 

the defendant can not be held to be defaulter. In support of his contention learned counsel 

for the defendant has referred to the following decisions: 

       1992(2) GLR 12, 2002(1) GLT51, 1991(1) GLR 255, 1991(1) NOC 62.

10. The evidence available on record, the contentions made on behalf of both sides have 

received  due consideration  of  this  court.  I  have perused the  decisions  as  referred  by 

learned counsels of both sides.  After considering all these facts this court arrived at the 

following decision. 
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DISCUSSION, DECISION AND REASONS THEREOF:

Issue No: (ii) : Whether the defendant is a defaulter in payment of house rent?

11.  There is hardly any dispute that the defendant is the tenant of the plaintiffs. In his 

cross examination the defendant Manash Jyoti Mazumdar  being DW 1 deposed that they 

have been the tenant in the suit room since the time of their grand father. In their plaint 

the plaintiffs have stated that the defendant has been in occupation of the suit room and 

premises as monthly tenant of the plaintiffs. Monthly rent of the suit rooms and premises 

was fixed at Rs 150/- only long ago and the same was payable at the end of each calendar 

month. That the defendant had paid monthly rent  upto the month of August 2004 but has  

failed to pay the house rent  from the month  of September  2004. Thus the defendant 

became defaulter in payment of monthly house rent. In her evidence in chief PW 1 Smti 

Minu Das being one of the plaintiffs has reiterated the same set of facts. In her cross 

examination PW 1 stated that she does not know whether the accused deposited house 

rent in the court or not. She denied the suggestion that the defendant has been depositing 

house rent since September 2004 and they did not accept the notice even after receiving 

the same. 

12. The evidence of PW 3 is not of much value because in his cross examination PW 3 

deposed that he does not the amount of rent of the suit room and he does not know when 

the rent of the suit room is paid. 

13.  In the latter part of his cross examination the defendant being DW 1 deposed that he 

tendered the rent for the month of September 2004 but the plaintiffs did not accept the 

same. According to him thereafter he tendered rent to the landlord each month and the 

landlord said him that he would accept the rent later on. DW 1 asserted in clear terms that 

he deposited house rent for four /five months together in the court. He continued to assert  

that once he deposited the rent in the court, he did not tender the rent to the landlord. He 

stated candidly that the rent of the later months was deposited  in the court after end of 

each month. This evidence of the defendant himself reveals that there is dispute regarding 

the payment of rent in respect of the suit premises from the month of September 2004. 

While the defendant deposed that  he tendered the rent for the month of September to the 

plaintiffs but the plaintiffs did not accept the same, the defendant was bound to prove the 

fact that he deposited the rent before the court within fifteen days from such refusal. But 

there is nothing specific in the evidence of the defendant himself to show the date on 

which he tendered the rent. DW 2 also deposed in his cross examination that he went 

with the defendant when he tendered rent to the plaintiffs in the month of September 
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2004. DW 2 also failed to show the date on which the rent for the month of September 

2004 was  tendered  to  the  plaintiffs.  Admittedly  the  defendant  deposited  the  rent  for 

four/five months together in the court. As such the defendant clearly  breaks the mandate 

of law which requires that to save oneself from being defaulter, one is to deposit the rent 

before the court within fifteen days from refusal by the landlord. When it is admitted by 

the defendant that he deposited rent for four/five months together , he is the defaulter in 

the eye of law. 

14.  There  is  yet  another  aspect  in  this  suit  which  also  establishes  the  defendant  as 

defaulter. In order to save the defendant himself from being a defaulter, as a tenant he has 

a  duty  to  prove  that  the  plaintiffs  as  landlords  refused  to  accept  the  rent  on  being 

tendered. In the absence of an offer and refusal thereof a tenant can not deposit the rent 

before the court. Deposit of the rent before the court without offering the same to the 

landlord and refusal thereof is contrary to the provisions of sub Section (4) of Section 5 

of the Assam Urban Areas Rent Control Act, 1972( the Act hereinafter) .

15. In the instant case the defendant has taken the plea that he deposited the rents before 

the court. To substantiate this plea the defendant has adduced the evidence of official 

witness DW 3, the Shirastader of the office of Munsiff, Tezpur to prove the case records 

of rent deposit cases. A number of rent deposit cases are exhibited by the defendant side. 

Amongst those cases only one case is picked up which is sufficient to prove that the 

defendant is a defaulter. In his cross examination DW 3 deposed that Exhibit D is the 

original case record of Misc case 358/ 05. He further clarifies that Exhibit D (1) is the 

petition for depositing the rent for the month of September 2005. According to DW 3 

there is no mention in Exhibit  D(1) as to the date when the rent was tendered to the 

plaintiffs and when the same was refused. This evidence of DW 3 is sufficient to show 

that the defendant has failed to show the offer and refusal of rent to get the protection U/S 

5 (4) of the Act. As rightly contended by learned senior counsel on behalf of the plaintiffs 

a tenant may be a defaulter even for a single month. In view of clear mandate of law, 

failure of the defendant to prove the offer and refusal for the month of September 2005 

sufficiently proves that he is a defaulter. 

In the result of the foregoing discussion this issue is decided in affirmative in favour of 

the plaintiffs. 
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Issue No: (i)  Whether there is any cause of action for suit ? 

16. From the foregoing discussion in issue No (ii)  it  is seen that the defendant being 

tenant of the plaintiffs is a defaulter. The plaintiffs failed to pay the rent of the suit houses 

in time.  Therefore, there is a cause of action for this suit. Hence this issue is decided in  

affirmative in favour of the plaintiffs. 

  

Issue No (iii): Whether the tenanted house is in a dilapidated condition and the same 

is required to be demolished? and issue No (iv) : Whether the plaintiff bonafidely 

require the tenanted house for reconstruction after demolishing the same? 

17. For sake of convenience both these issues are taken up together for discussion. In 

their plaint the plaintiffs  averred that they bonafidely require the suit rooms and premises 

because they have decided to construct new R.C.C. building in place of old houses which 

are in broken down condition. It is the plea of the plaintiffs that the condition of the suit 

rooms are very bad and they are to be demolished and in their place new construction is 

to be raised.

18.   PW 1 Minu Das being one of the plaintiffs has deposed in her evidence in chief that  

the condition of the suit house is broken down and the walls, windows and doors of a part 

of  the  said  house  have  fallen  down.  According  to  her  on  25.05.2000  the  executive 

engineer of PWD Building Division issued a certificate after inspecting the suit house 

that the said house is in dilapidated condition and it may break down at any time. She 

further  deposed that  exhibit  1  is  the  said  certificate.  In  her  cross  examination  PW 1 

denied  the  suggestion  that  the  executive  engineer  prepared  exhibit  1  as  per  their 

instruction without inspecting the house. She further denied the suggestion that the wall, 

doors and windows of the suit room are not in broken down condition and the suit room 

is not in a condition to break down at any moment. 

19. The evidence of PW 1 in this respect is supported by the evidence of PW 3. PW 3 

Parameswar Rajak is the independent witness. In his evidence in chief PW 3 deposed that 

the suit  house is situated nearby his residence.  According to him the suit house is in 

dilapidated condition and the walls, doors and windows of the said house have already 

broken down. In his cross examination PW 3 denied the suggestion that the suit house is 

not in a dilapidated condition and the doors and windows of the said house have not 

fallen down. Being consistent and corroborative the evidence of PW 1 and PW 3 inspires 

credence. 
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20. From the aforesaid evidence of PW 1 and PW 3 it transpires that the suit house is in 

dilapidated condition. Being in dilapidated condition the plaintiffs intend to raise new 

construction by demolishing the suit houses.  As the condition of the suit house is shown 

to be broken down by the evidence on record,  it  follows that the same is bonafidely 

required by the plaintiffs because it becomes necessary to demolish the said construction. 

In the result both issue No (iii) and issue No (iv) are decided in affirmative in favour of 

the  plaintiff. 

 Issue No :(v)  Whether the plaintiff ever asked the defendant to vacate the tenanted 

house ? and issue No: (viii) Whether the rent of the tenanted house is Rs 175/- or Rs  

150/-p.m.?

21.  In their plaint the plaintiffs have stated that they verbally requested the defendant to 

vacate the suit house. It is pleaded that plaintiff No 1 issued notice dated 31.05.2003 and 

25.08.2003 through his advocate by registered A/D post to the defendant demanding him 

to quit and vacate the suit room and premises and to hand over the vacant possession to 

the plaintiff. In her evidence in chief PW 1 Minu Das being one of the plaintiffs reiterated 

the same set of facts. PW 1 deposed that exhibit 3 is the copy of the said notice sent to the 

defendant. In his cross examination the defendant being DW 1 admitted the receipt of the 

notice. In his cross examination DW 1 stated categorically, “ Before this suit I received a 

notice from the plaintiffs sent through his advocate.” From  the said notice it becomes 

clear that the defendant was asked  by the plaintiffs to vacate the tenanted house. 

22.  In their plaint the plaintiffs have asserted the rent of the suit room is Rs 150/- per 

month. But in her cross examination PW 1 stated that she does not remember when the 

rent becomes Rs 175/- per month. PW 3 also denied any knowledge about the rate of 

monthly rent of the suit house. But the defendant has stated in his written statement that 

the  rent  of  the  suit  house  is  Rs  175/-  per  month.  While  the  defendant  admitted  the 

enhanced rate, it is decided that the rent of the suit house is Rs 175/- per month. 

In the result issue No (v) is decided in affirmative in favour of the plaintiffs. Issue No 

(viii) is decided that the rent of the suit house is Rs 175/- per month. 
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Issue No: (vi)  Whether the plaintiffs are entitled to a decree as prayed for? and 

Issue No: (vii)  To what other relief/reliefs the parties are entitled to? 

23.  From the foregoing discussion it becomes clear that the defendant is the defaulter and 

the tenanted house is in broke down condition and the same is required bonafidely for 

demolishing the same and making new construction in its place. Therefore, the plaintiffs 

are entitled to get the vacant possession of the suit house by evicting the defendant with 

his men and materials therefrom. 

24.  The plaintiffs further prayed for recovery of arrear rent. From the cross examination 

of  DW 3 Mr Kamal  Mahanta,  the  official  witness  being  Shirastader  of  the office  of 

Munsiff, Tezpur it transpires that the defendant has deposited the rent upto October 2012. 

As such the plaintiffs shall withdraw the rent amount deposited in their favour. 

25.  The plaintiffs  further prayed for recovery of mesne profit.  .   As admitted by the 

defendant he received the notice from the plaintiffs sent through their advocate.  As soon 

as the defendant was asked to vacate the suit room,  his further possession of the said 

house becomes wrongful. Being in wrongful possession of the suit houses the defendant 

is liable to give mesne profit to the plaintiffs.  As comes out from the evidence discussed 

in the foregoing issues the defendant has been remaining in possession of the suit houses 

even after receipt of notice for vacating the suit houses. Another fact is pleaded by the 

plaintiff that the condition of the houses occupied by the defendant is dilapidated. Taking 

into consideration  the fact  of broken down condition of the houses  possessed by the 

defendant, this court holds that the plaintiff No 1 will be entitled to get the decree for 

recovery of mesne profit @ Rs 2/- per diem from 10.06.13 till realization of the vacant 

possession. The plaintiffs shall deposit additional court fee on the total amount of mesne 

profit. 

The plaintiffs are entitled to get the cost of the suit. The defendant is not entitled to get 

any relief. 

These issues are decided accordingly.
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ORDER

26. This suit is decreed on contest with cost.  Plaintiffs are entitled to get the decree of 

recovery of possession of the suit houses by evicting  the defendant from  those houses. 

Plaintiffs will be entitled to get the decree for recovery of mesne profit @ Rs 2/- per diem 

from 10.06.13 till recovery of possession.          

The plaintiffs are also entitled to get the cost.

The defendant is not entitled to get any relief. 

Prepare the decree accordingly. 

This judgment and order  is  delivered  and operative part of this judgment is pronounced 

in the open court today, the 10th  day of June  2013 under my hand and seal. 

                                                                                        CHITRA RANI SAIKIA
                                                                                           Munsiff No 1, Tezpur
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                                                              APPENDIX

A. Plaintiff’s witnesses: 

PW 1----Smti Minu Das
PW 2—Sri Surajit Chaliha 
PW 3---Sri Parameswar Rajak

B. Plaintiff’s exhibits: 

Exhibit 1 ---Certificate dated 25.05.2000
Exhibit 2----Letter of Municipal Board dated 10.11.2000
Exhibit 3—copy of notice sent through learned advocate P.K.Dutta
Exhibit 4—photo
Exhibit 5—photo

C. Defendant’s witnesses:

 DW 1: Sri Manash Jyoti Mazumdar
 DW 2: Sri Swajal Das
DW 3: Sri Kamal Mahanta

D. Defendant’s exhibits: Records of Misc cases whereby the defendant deposited rent in 
the court. 

CHITRA RANI SAIKIA
                                                                                                   Munsiff No 1, Tezpur
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